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The Exclusion Guidance states at paragraphs 17 and 18 that:

The decision on whether to exclude is for the head teacher to take. However, where practical, the head teacher should give the pupil an opportunity to present their case before taking the decision to exclude. 

Whilst an exclusion may still be an appropriate sanction, the head teacher should take account of any contributing factors that are identified after an incident of poor behaviour has occurred. For example, where it comes to light that the pupil has suffered bereavement, has mental health issues or has been subject to bullying.

This reiterates that the headteacher must conduct a fair, balanced and dispassionate assessment of the facts before deciding to exclude a young person. The headteacher is bound by the public law principal of fairness in their decision making. This is made clear in the Exclusions Guidance at paragraph 6. 

Fairness includes the right that a person is told of the case against them and given an opportunity to put their side of the story forward. In other words, a person has a right that their defence is fairly heard. 

In addition, a public body making any decision about another person must be impartial and be seen to be impartial. This principle was explained in the case of R v Sussex Justices, ex parte McCarthy which was heard in 1924 in the King’s Bench division. The Court found that: 

“a long line of cases shows that it is not merely of some importance, but is of fundamental importance that justice should not only be done, but should manifestly and undoubtedly be seen to be done”.

Before the headteacher decided to exclude young person, they set out the steps the headteacher took to investigate the incident(s) that led to the exclusion. However, they failed to set out the steps the headteacher should have taken but didn’t.

The headteacher’s failure to investigate the incident/incidents fairly and even-handedly means that young person’s defence has not been fairly heard and, even if the governors do not conclude that there was bias against young person, the mere appearance of bias means that the decision is procedurally flawed.

This is a serious failing by the school. The right to a fair process is fundamental in any decision making but is particularly important in exclusion proceedings where the impact on young person will be so significant.

We therefore submit that the exclusion is procedurally flawed, and young person should be reinstated with immediate effect.  
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